Respondent raises several legal and factual issues concerning the
validity of the citation.  It, is not necessary to address all those
arguments in order to determine whether or not the citation should be
affirmed.

Mr. Haupt testified that he took a sound level reading of the loader,
and since the reading was very high, he decided to sample the noise level
of the operator.  A DuPont D-100 dosimeter was used in conducting the eight
hour test. (Tr. 34).  The inspector stated that the re'adout was 168% of .the
allowable 100% level, or approximately 93.5 to 94 dBA, (Tr. 42).

On cross examination Mr. Haupt testified that he had received the
dosimeter from the district office in Dallas.  He was uncertain as to how
long he had had it, although it had been at least one year.  The dosimeter
had been calibrated before it was sent to him and had not been calibrated
since that time, (Tr. 50).  Furthermore, he tesitifed that he did not know
how long it had been since the calibration had been checked prior to the
inspection. (Tr. 51).  He stated,'however, that the calibration was checked
on a monthly basis. (Tr. 51 & 63),

In the case of Secretary of Labor v. Maudlin Construction Company CENT
80-114-M.(December 18, 1980), I held that dosimeters must be calibrated
immediately prior to testing, in order to assure accurate test results.
The facts in that case and the one now under consideration are for all
practical purposes identical.  The burden of proving the accuracy of the
test results i-s with the Petitioner,  The record is void of any facts that
would persuade me to depart from my previous position,

Therefore, Petitioner having failed to prove the accuracy of the teat
results, the citation is vacated and the case dismissed.

ORDER

CASE

CENT 79-59-M
CENT 79-211-M

CENT 79-300-M
CENT 79-361-M
DENV 79-531-M
CENT 80-192-M
CENT 80-213-M

CITATION NO..

169732
169799
169800
170405
169476
169704
170913
170993

FINAL DISPOSITION

Vacated

$ 8.00

$17.00

$52.00
Vacated
Vacated

$44.00

$36.00

It   is  hereby ORDERED that  Respondent  pay   the  penalties   totaling
$157.00 within  forty (40)   days  from  the   date of   this  decision.

Virgil6E,   Vail
Administrative Law Judge a penalty of $52,00.
